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Section. 1. All persons born or naturalized in the United States and 

subject to the jurisdiction thereof, are citizens of  the United States and 

of  the State wherein they reside. No State shall make or enforce any 

law which shall abridge the privileges or immunities of  citizens of  the 

United States; nor shall any State deprive any person of  life, liberty, or 

property, without due process of  law; nor deny to any person within its 

jurisdiction the equal protection of  the laws. 

The Fourteenth Amendment (1868) 



“[The lawyers representing Hernandez] took a gamble. They knew, on the 
up side, that they could win national recognition for the equality of 

Mexican Americans, but they knew, on the down side, that if they lost, 
they would establish at a national level the proposition that Mexican 

Americans could be treated as second class citizens.” 
— Ian Haney-López, A Class Apart  

Méndez v. Westminster (1947)	

A Tale of Two Schools	
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Brown v. Board of Education (1954)	

•  “Outlawed segregated schools as inconsistent with 

equal education” (Crawford, 2004, p. 109).	


Two ways to categorize 
segregation:	


de jure ~	

By law or policy	


de facto ~	

By social practice	
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Civil Rights Act of 1964 ���
(Title VI)	


•  Prohibits discrimination on the basis of race, 
color, and national origin by recipients of federal 
financial assistance. 	


•  Created the Office for Civil Rights (OCR) to 
enforce Title VI.	


•  Title VI does not specifically refer to English 
language learners as a protected class. However, 
as we will see, court interpretations of Title VI 
have extended the statute to these students. 	
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The 1970 Memorandum	

•  Issued by OCR to clarify Title VI requirements to 

provide “equal educational opportunity” to ELLs	

•  Title VI is violated if:	


–  Students are excluded from effective participation in 
school because of language	


–  Programs are not designed to teach content, or operate 
as a “dead-end track”	


–  ELLs are misassigned to Special Education	

–  Parents whose English is limited do not receive school 

information in a language they can understand	




Unintended consequence of 
Brown v. Board (1954)	


•  “Equal treatment” ended up being 
submersion of ELLs in “English Only” 
classrooms designed for native English 
speakers	


•  “Equal” isn’t always “equitable”;	

	
The same isn’t always fair.	
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Lau v. Nichols (1974)	

•  Class-action suit brought against the San Francisco school 

district: 1,800 Chinese students were being denied an 
equal education because of their limited English skills	


•  This case was based on a different notion of equality: 
Taking people who are the same and treating them 
differently is one type of discrimination but taking people 
who are different and treating them the same is subtler, but 
is equally discriminating. 	


•  Upheld the 1970 OCR 	

	
Memorandum as a valid 	

	
interpretation of the 	

	
requirements of Title VI 	

	
of the Civil Rights Act	
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The Lau ruling stated: 
There is no equality of treatment merely by providing students 
with the same facilities, textbooks, teachers and curriculum; for 
students who do not understand English are effectively 
foreclosed from any meaningful education. 

No specific remedy is urged upon us. Teaching English to 
students of Chinese ancestry who do not speak the language is 
one choice. Giving instructions to this group in Chinese is 
another. There may be others. Petitioners ask only that the 
Board of Education be directed to apply its expertise to the 
problem and rectify the situation. 



9	


Equal Education Opportunity Act 
(EEOA)	


•  That same year, 1974, Congress passed the Equal 
Education Opportunity Act (EEOA) to apply the 
Lau decision, requiring schools to take 
“appropriate action to overcome language barriers 
that impede equal participation by its students in 
its instructional programs,” to all public schools 
whether they received federal funds or not 
(Malakoff & Hakuta, 1990; Weise &García, 1998)	


•  In other words, it codifies the standard by the 
Supreme Court in Lau v. Nichols (1974), making it 
federal policy	
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So . . . school districts were required to establish 
appropriate education for bilingual students, 
according to the Lau v. Nichols ruling, yet there 
was no way to evaluate the adequacy of the 
school’s approach. Consequently, sometimes it 
could result in inadequate separation or 
segregation of students. 	


In the Castañeda v. Pickard (1981) case, which was 
filed against the Raymondville, Texas Independent 
School District, Mexican-American children and 
their parents claimed that the district was 
discriminating against them because of their 
ethnicity. They argued that classrooms were 
segregated using a grouping system based on 
racially and ethnically discriminatory criteria. 	
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Castañeda Standards	

Good news:	

•  Major case defining educational rights for 

language minority students under EEOA	

•  Served to narrow the scope of what constitute 

“affirmative steps” 	

Problematic: 	


–  	
 does not mandate a specific educational technique	

–  	
 has been applied on a very small scale, owing to 

political resistance and limited resources for 
enforcement 	


So, if OCR or the States do not audit, it is probable 
that poor programs for ELLs still exist	




The Castañeda Standards 	

•  Three-pronged test to determine whether schools had taken 

“appropriate action” to help LEP students overcome 
language barriers	


•  Educational programs for ELLs must be:	

Std. 1: Based on a “sound educational theory”	

Std. 2: “Implemented effectively” with adequate resources and 

personnel	

Std. 3: Evaluated after a trial period to be effective in 

“overcoming language handicaps”	

•  The good news: Offers a comprehensive approach to 

school accountability, encompassing both inputs and 
outputs. 	
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